UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

THOVAS KELLY,

)
. )
Plaintiff )
)
V. ) Cvil No. 89-0013 P
)
UNI TED TECHNOLCA ES, et al ., )
)
Def endants )
RECOMVENDED DECI SI ON ON MOTI ON TO DI SM SS OF BASF CORPORATI ON
Before the court is the notion to disnmiss of BASF Corporation ("BASF").
Two grounds are asserted: (1) insufficiency of process (Fed. R Cv. P

12(b)(4)), and (2) failure to state a claimupon which relief can be granted
(Fed. R Gv. P. 12(b)(6)).

This action was commenced in the Mine Superior Court for CQunberland County
on Cctober 7, 1988. The original conplaint did not nane BASF as a party. On
Novenber 17, 1988, after the action was renmoved to this court by United
Technol ogi es, BASF was served with an amended conpl ai nt nam ng BASF as a party
def endant and bearing a Maine Superior Court caption. The anended conpl ai nt had
not been filed in Superior Court prior to the renoval. Instead, it was tendered
for filing in this court on Novenber 25, 1988. Subsequent to the filing by BASF
on January 11, 1989 of its notion to dismss, the plaintiff filed in this court a
notion to anend the conplaint to permt him to proceed upon the anended
complaint.! That notion was granted w thout objection at a status conference
held on March 15, 1989. Thereafter, at the sane conference, BASF advised the
court that it continues to seek a ruling on its nmotion to disniss in order to

clarify whether or not it had been properly joined to that date.

Y1t is undisputed that, because the plaintiff did not file the amended
conplaint before a responsive pleading had been served, the plaintiff was
entitled to anend his conplaint only by | eave of court or by witten consent of
the adverse parties. Fed. R Cv. P. 15(a).



As a result of a 1966 amendnent to Fed. R Gv. P. 15(c), the relation back
effect of an amendnent nmade pursuant to Rule 15(a) was explicitly extended to
i nclude "[a]n amendnent changing the party against whom a claimis asserted"
provided that the claim asserted in the amended conplaint "arose out of the
conduct, transaction, or occurrence set forth . . . in the original [conplaint]"
and

within the period provided by law for commencing the
action against the party to be brought in by anendment
that party (1) has received such notice of the
institution of the action that the party will not be
prejudiced in nmaintaining his defenses on the nerits,
and (2) knew or should have known that, but for a
m st ake concerning the identity of the proper party, the
action woul d have been brought agai nst the party.
Fed. R Civ. P. 15(c); Notes of Advisory Conmittee on Rules; 6 C. Wight & A

MIler, Federal Practice and Procedure " 1479 at p. 402 (1971).

Since the original and anmended conplaints are identical in all respects
except for the inclusion in the latter of BASF as a party defendant, it is clear
that the clains asserted in the amended conplaint arose out of the conduct,
transaction, or occurrence set forth in the original conplaint. Li kew se,
because BASF was served with the anended conplaint only 41 days after the action
was comrenced and will be entitled to file an answer if the court denies its
notion to disniss, Fed. R Cv. P. 12(a), it cannot claim(and has not cl ai ned)
prejudice in maintaining its defenses on the nerits.? Finally, BASF does not
claimthat it did not know or should not have known that, but for a nistake
concerning the identity of the proper party, the action would have been brought
against it. The clains asserted by the plaintiff as they relate to BASF derive
fromal |l eged conduct of Innont Corporation. Assunmedly, the plaintiff originally
bel i eved United Technol ogies to be the corporate entity fornerly known as | nnont
Corporation and that soon after he commenced this action he cane to understand

that one or both of United Technol ogi es and BASF were fornerly known as | nnont

2 Nor has BASF asserted that it received such notice only after the running
of the applicable statute of limtations period.



Cor por at i on. Since BASF apparently once owned Innmont Corporation,® it is
unlikely that it would not have expected this plaintiff to have asserted the
pending clainms against it in place of or along with United Technol ogi es. Even
allowing that the facts may in actuality differ fromthe way they appear on the
basis of the present record, BASF has failed to argue that the relation back
requi renents of Rule 15(c) have not been satisfied or to support such an argunent
with a factual predicate.

For the foregoing reasons, | recomend that BASF's Mdtion to Disniss be

DENI ED.

NOTI CE

A party may file objections to those specified portions of a nagistrate's
report or proposed findings or reconmended decisions entered pursuant to 28
U S.C " 636(b)(1)(B) for which de novo review by the district court is sought,
together with a supporting nenorandum within ten (10) days after being served
with a copy thereof. A responsive nenorandumshall be filed within ten (10) days
after the filing of the objection.

Failure to file a tinmely objection shall constitute a waiver of the right
to de novo review by the district court and to appeal the district court's order.

Dated at Portland, Maine this 16th day of May, 1989.

David M Cohen
United States Magistrate

3 See Affidavit of Martin R Lewis, Jr., Secretary of United Technol ogies
Corporation, offered in support of United Technol ogies' Mtion to D smss and/or
for Sunmary Judgnent granted without objection on May 12, 1989.



